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Dates of hearing :23-10-2018; 31-01-2019; 24-09-2019; 
      22-10-2019; 12-11-2019; 28-01-2020; 
      25-02-2020; 21-07-2020; 04-08-2020; 
      01-09-2020; 08-09-2020 and 22-10-2020 

 
Date of order     :  23-03-2021  

 

 The I.A. No.1 of 2020 in D.R.P.No.78 of 2014 came up for final hearing 

before the Commission on 22-10-2020 and the Commission upon perusing the 

petition and connected records and after hearing the submissions of both sides 

passes the following:- 

ORDER 

1. Prayer in D.R.P.No. 78 of 2014:- 

 The prayer of the petitioner in this D.R.P.No.78of 2014 is to direct the 

Respondent to call for the records relating to the letter of the 3rd  respondent in 

Lr.No.SE /CEDC /N/AEE/GL.F.Powercut/D.313/2012 DT 26-02-2012 and quash the 

same and pass an order in the nature of a direction, directing the Respondents to fix 

the quota energy of  5,39,628 units and 2685.6KVA as against the base energy of 

8,99,380 units and base demand of 4476 KVA respectively to consume by the 

petitioner by applying 40% power cut without adjusting wind mill energy and 

demand and pass any other orders as Commission deems fit and proper. 

(Or) 
 

to issue declaration declaring that the TNEB quota energy and quota demand 

fixed  pursuant to the impugned letter of the 3 rd respondent in Lr. 

No.SE/CEDC/N/EE/GL.F.Power cut/D.313/2012 DT 26-02-2012 cannot and 

shall not be a constant or fixed one as it applies only when there is 

generation and consumption of 8, 78 ,889 units by the petitioner through 
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wind mil ls as i t  var ies depending on the wind generation and 

consequently direct the respondents to fix the quota energy and quota 

demand to the petitioner based on the generation through wind mills so as to 

avoid levy of penalty. 

 

2. Prayer in I.A. No.1 of 2020 in D.R.P. No.78 of 2014:- 
 

The prayer in I.A. No.1 of 2020 filed on 21-07-2020 is to permit the 

petitioner to amend the petition (DRP No.78 of 2014) filed by the petitioner by 

including paragraphs 9 and 10 after the ―Grounds‖ in the petition originally 

filed and also to include the following prayer:- 

iii)  to re-fix the demand and energy quota applicable to the 

Petitioner's HTSC NO.1044 strictly in accordance with the Order dated 

28.02.2011 in  W.P.No.23166 of 2010 and other cases passed by the 

High Court, Madras by permitting the Petitioner to choose any three 

consecutive months during the base period, as per the choice of the 

Petitioner and to the advantage of the Petitioner for determining the 

base energy and the demand recorded in any month during the base 

period, as opted by the Petitioner but limited to the sanctioned demand 

for determining the base demand and pass any other orders as this 

Commission deems fit and proper and thus render justice.   

 

3.  Facts of the case:- 

This petition has been filed for fixation of quota demand and quota energy to the 

petitioner based on the generation through wind mills so as to avoid levy of penalty.   
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4. Contention of the Petitioner:- 

 

4.1. The Petitioner is a H.T. Consumer and therefore fall within the scope, definition and 

meaning of the term "consumer" as stipulated in Section 2(15) of the Electricity Act, 2003.  

They are using the Electrical Energy to run their machines which are installed in their 

various processes. 

 
4.2. The petitioner is an Engineering Unit, High Tension Electricity Consumer 

engaged in manufacturing heavy machinery and parts for industries like Sugar, 

Cement, Power, Steel, Refinery, Space research etc. The Tamil Nadu Electricity 

Board was unable to supply sufficient uninterrupted quantity of power right from 

its establishment and had been imposing unscheduled power cuts shedding 

and load shut down. In view of this precarious situation, the petitioner is unable to 

meet out the delivery schedule and was facing problems in labor management and 

undergoing huge loss in production besides heavy cost in procuring fuel for 

the captive generator for the industry, the petitioner has set up wind mills for 

own consumption given adjustments in the Petitioner's consumption at their HT 

SC No.1044 coming under the 3rd Respondent. 

 

4.3. In the year 2008, the Government of Tamil Nadu issued restrictive 

measures on consumption of power relying upon Regulation 38 of Tamil 

Nadu Electricity Distribution Code 2004 and directed the Board to impose 

40% power cut to HT and commercial consumers. Accordingly the 3 rd 

respondent vide letter dated 1.11.2008 informed the petitioner about 40% 

power cut. This was reduced to 30% in May 2009 and further reduced to 20% 
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from June, 2009. The 3rd respondent through letter No.SE /CEDC North /AEE 

/GL/F.Power Cut/Dl/1103/2009 dated 15.6.2009 fixed the revised demand and 

energy quota to 20% of power cut by which base demand will be worked out based 

on the highest demand registered in any month during the period from 

October, 2007 to October, 2008 or sanctioned demand whichever is less and the 

energy consumption will be the highest average of any three consecutive months 

from October, 2007 to October, 2008. It is to be noted that by all said and done, 

the power cut is limited to 20% is in existence. The existing power cut of 20% for 

all HT Industrial and Commercial Service is increased to 30% from 3.4.2011 vide 

Order passed by Tamil Nadu Electricity Board in Memo 

No.CE/Comml/EE/DSM/AEE/F.PowerCut/D 1 to 6/11 dated 3.4.2011. 

 

4.4. As per letter dated 15.6.2009 referred above, the demand quota fixed to 

the petitioner at 20% power cut is 3400 KVA out of sanctioned base demand of 

4250 KVA and the energy quota fixed to the petitioner at 20% power cut is 

7,19,504 units as against the base energy of 8,99,380 units. Applying 20% power 

cut from June 2009, the petitioner is entitled to utilize the above base demand 

and base energy and this Commission has also under suomoto proceedings in 

M.P.No.1/2009 and in various other orders upheld the working instructions and 

instructions given by Tamil Nadu Electricity Board from time to time during the 

power cut period. 

 

4.5. It is noteworthy to reiterate that the power cut is 20% and applying the 20% 

power cut, the petitioner's quota demand is 3400 KVA and quota energy is 7,19,504 

http://existence.ie/
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units and the petitioner is entitled to fully utilize the said quota.  That being so, 

suddenly the 3rd respondent for no rhyme or reason has arbitrarily and 

unreasonably fixed the quota demand as 2562 KVA and quota energy as 

16401 units from September 2010 and started preparing CC bills levying 

penalty treating the units consumed beyond 16401 units from September 2010 

as excess consumption. Immediately, the petitioner vide letter dated 

17.9.2010 and through various other letters requested the 3rd respondent to 

rectify the mistake and not to harass unreasonably by levying penalty but 

no action much less any reply has been received by the petitioner but to 

continue levy penalty with non-application of mind based on wrong quota 

demand and energy which is highly illegal.  The quota demand of 2562 

KVA and quota energy of 16401 units arrived and fixed by the respondent 

has imposed 98.18% power cut instead of 20%  which is not only contrary to 

and in total violation of the very policy of the Government on  power restriction 

measures but against the very quota fixed by the respondent vide letter dated 

15.6.2009.  The 3rdrespondent has no jurisdiction rather he cannot have 

unfettered unilateral power of restricting the power cut to 98.18%.  

 

4.6. The petitioner filed Writ Petition in W.P. No. 8048/2011 before the 

Hon’bleCourt  for mandamus direct ing the respondent to implement 

20% power restr ict ion and allow the petitioner to achieve the quota 

demand 3400 KVA and utilize the quota energy of 7,19,504 units every 

month from March 2011 instead of fixing the quota demand of 2562 KVA 

and quota energy of 16,401 units and consequently direct the 
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respondent to refund the total sum of Rs.12,37,292/- wrongly collected from 

the petitioner. The Honb'le High Court after hearing the counsel for Tamil Nadu 

Electricity Board, by order dated 30.3.2011 while disposing the Writ Petition 

directed the respondent to pass order on the representation dated 5.3.2011 

given by the petitioner within three weeks. But no order whatsoever has been 

passed on the representation.  Per Contra, 3rd respondent has issued CC 

bill dated 31.3.2011 on 1.4.2011 for the Month of March 2011 for the total 

bill of Rs.61,23,252/- payable on or before 6.4.2011, in which a sum of 

Rs.26,53,032/- has been levied towards penalty for excess consumption of 

energy over and above 16401 units and Rs.13,179/- towards penalty for 

exceeding the quota demand of 2562 KVA. As against the same the 

petitioner filed a Writ Petition in W.P.No.8803/2011 in which the Hon'ble 

High Court by order dated 5.4.2011 was pleased to grant injunction subject to 

the condition that the petitioner paid a sum of Rs.34,69,000/-.   The petitioner 

has complied with the order and the main issue is still pending before the 

Hon'ble High Court. 

 

4.7. The petitioner’s sanctioned demand is 4250/KVA, however the achieved 

demand in 2012 was 4476 KVA and therefore the achieved was taken in to account 

for the purpose of fixing the quota demand and quota units, while so, the existing 

power cut of 20% was increased to 40% for all HT Industrial and Commercial 

Services with effect from 27-02-2012 thereby respondent vide Letter No. 

SE/CEDC/N/AEE/GL/F Power Cut/D313/2012 DT 26-02-2012 has arbitrarily re-

fixed the quota demand and quota energy from the base demand and base 
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energy resulting to 99% power cut to the petitioner which was challenged before this 

Honb'leHigh Court in W.P. 5308/2012 on various grounds. The 3 rd  respondent 

has filed detailed counter and the Honb'le High Court by order dt. 24-07-2012 

was pleased to hold the Electricity Board in exercise of power under Regulation 

38 Tamil Nadu Electricity Distribution Code, 2004 can only regulate the energy 

supplied by it to the units and cannot take into consideration the energy 

produced by wind mill, as the producer of electricity is imposed necessary 

charges for production of electricity, by wind mill under Electricity Grid Code, 

2005, once the production of electricity by windmill is regulated by the 

different Code, it is not possible for the respondent to include the energy 

produced by the wind mill for imposing 40% power cut and therefore the 

impugned order passed by the respondent is totally arbitrary and hit  by 

Art icle 14 of the Constitut ion of  India and outcome of 

misinterpretat ion of Regulation 38 of Tamil Nadu Electricity Distribution 

Code, 2004 and consequently allowed the writ petition and set aside the 

order dt 26-02-2012 and directed the respondent tofix the quota demand and 

unit quota by imposing the cut on the basis of the electricity supplied by 

TANGEDCO without reference to the electricity produced by the wind mill. As 

against order of the learned judge made in W.P.5308/2012 the 

respondent has filed writ appeal in W.A.2311/2012 and the Division Bench 

of the High Court by order dated 10-07-2014 stated that in the light of the 

alternative remedy available to petitioner, was pleased dispose of the writ 

appeal by setting aside the order made in the writ petition granting liberty to 

the petitioner to approach this Commission within a period of 4 weeks from the 
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date of receipt of the copy of the order. In pursuance of the same the petitioner 

filed the present Miscellaneous Petition before this Commission 

challenging the proceedings of the 3rdrespondent in Lr.No.SE /CEDC/ N/ AEE / 

GL. F.Power cut /D.313 / 2012 dt26-02-2012 for the following and among other 

grounds. 

 

4.8. The impugned letter dated 26-02-2012 for fixing the quota demand and 

quota energy after adjusting or reducing the wind mill energy and wind mill 

demand from base energy and base demand and consequential levy of penalty 

towards alleged excess quota demand are highly arbitrary, unreasonable, 

capricious, unjust, excess of usurping the power of jurisdiction, violation of 

Regulation 38 of Distribution Code, 2004 and power restriction policy of the 

Government, violation of Article 14 of the Constitution of India.  

 

4.9. Regulation 38 of The Tamil Nadu Electricity Distribution Code, 2004 

deals with restrictions on use of electricity only on the energy supplied by 

the licensee viz, the respondents TANGEDCO. The Electricity Board in 

exercise of the power under Tamil Nadu Electricity Distribution Code, 2004 

can only to regulate the energy supplied by it to the units and can not 

take in to consideration the energy produced by wind mill, as the 

producer of electricity is imposed necessary charges for production of 

electricity, by wind mill under the Electricity Grid Code, 2005/Tamil Nadu 

State Grid Code and once the production of electricity by wind mill by the 

different code, it is not possible for the respondent to include the energy 
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produced by the wind mill for imposing the cut of 40%. That being the law the 

impugned letter fixing the quota after adjusting or reducing the power of the 

petitioner and levy of penalty for alleged excess of quota demand is highly 

arbitrary, ex-facie illegal, outcome of misinterpretation of Regulation 38 and hit 

by Article 14 of the Constitution of India. 

 

4.10. Reduction or adjustment of wind mill energy from the base energy and 

base demand for the purpose of fixing the quota energy and quota demand it quite 

unknown to the policy on power crisis as it shall be only on the power/energy 

supplied by Tamil Nadu Electricity Board. The respondent has no jurisdiction 

rather has no power to bring the wind energy with Tamil Nadu Electricity 

Board power for the purpose of fixing the quota energy and quota demand on 

the wind energy which is purely the own property of the petitioner and as 

such the impugned letter is per-se illegal and without jurisdiction. 

 

4.11. The Commission has passed an order in its Suo Moto Proceedings 

No.1 of 2009 dated 28.10.2009 giving details as to how the wind mill captive 

generators are to be treated for allotment of demand and energy quota in 

accordance with their generation in their wind mills as well as the unutilized 

banked units to their credit which is as follows:- 

(i) Paragraph 16(13) prescribes the method of calculation of demand and 
energy quota for wind mill captive users. The operative portion of 
Paragraph 16(13) is reproduced below: 
 
From 01.11.2009, all captive users, whether thermal or wind shall declare 
on the  first day of every month, the energy proposed for captive use for 
the following month,  which shall be considered as B and F for the 
purpose of energy quota and demand quota respectively in terms of 
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memo of TNEB dated 17.11.2008. The energy so declared shall roughly 
be the monthly average generation." 

(ii) Paragraph 16(16) prescribes the option of the captive consumer to go 

out of energy wheeling agreement so as to fix the demand and energy 

quota for these consumers as a normal consumer who do not own 

wind mills for captive use. The operative portion of Paragraph 16(16) 

is reproduced below: 

“16(16): If a consumer opts out of wheeling agreement and 

becomes an ordinary consumer, A and E referred in the memo 

dated 1711.2008 shall be deemed to be the base energy and base 

demand". 

 

(iii) While fixing demand and energy quota to wind energy generator/captive 

users, the 3rd Respondent takes the base period as October, 2007 to 

September, 2008. The method of calculation of energy and demand 

quota as per Circular memo dated 01.11.2008 is as follows: 

Energy Quota: 

Clause I (b) : “The base energy consumption for HT services will be the 

average of any 3 consecutive months advantages to the consumer between 

the billing period from October 2007 to September 2008”                                                                                                                                                     

Demand Quota                                                                                                                             

Clause I (c) : 

“The base demand will be the highest maximum demand registered in any 

month during the period from October 2007 to September 2008 " 

 

This Commission in a batch of cases in MP.6, 9 & 17 OF 2010 while deciding the 

issue whether the supply of electricity to a consumer from captive power plant or wind 

power or third party purchases has to be subtracted from the Tamil Nadu Electricity Board 

quota as R&C measures introduced in the order of Commission dated 28-11-2008 
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in M.P.42/2008, held as follows: 

 

―4.4 The consumer is at present permitted to utilize the power from captive 

sources. The present order would enable a consumer to purchasepower from 

third part sources as well. Procurement of power by a consumer through Open 

Access is protected by the Electricity Act, 2003. The role of the licensee is 

limited to that of a carrier. Procurement through Open Access will be 

treated as additionality.  The ceiling up to which a consumer can utilize 

power including the TNEB quota demand, captive power and third party 

purchase would be the sanctioned demand. In such a situation, there 

would be no need for advance declaration by the consumer of procurement of 

captive power as stipulated in the interim order dt 17-08-2010. As the TNEB had 

allowed procurement of power up to the sanctioned demand in their 

communication dt 17-07-2009 'procurement for allowing third party 

sale/purchase under intra state open access' there should be no difficulty in 

allowing the consumer to procure power up to sanctioned demand. 

4.5 The equivalent demand brought in ............................................ 

4.6 To summarize, the present order enables a consumer to consume power 

up to sanctioned demand including TNEB quota demand and procurement of 

power from captive sources and third party sources. The need for advance 

declaration of the consumer for procurement of power through open access is 

dispensed with for the purpose of this order." 

 

4.12. However, vide Circular Memo dated 17.09.2010 the TNEB given a 

method of calculation of demand and energy quota for wind energy generators 

much against the order passed by this Commission in M.P.No.6, 9 and 17 of 2010 

and D.R.P. No.9 of 2010 dated 07.09.2010.  Aggrieved by the method of calculation of the 

demand and energy quota vide circular memo dated 17.09.2010 issued by the 2nd  Respondent, 

severalHT industries have challenged the same in a batch of Writ 
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petitions.  The Hon’ble High Court of Madras was pleased to pass, a 

detailed order in WP No.23166 of 2O10 batch cases on 28.02.2011 setting 

aside the Circular Memo dated 17.09.2010 issued by the 2ndRespondent and 

directed to pass fresh circulars giving quota formula based on the minutes of the 

meeting held before the Deputy Chief Minister and also set aside the penalty 

levied by the 3rd  Respondent vide Circular memo dated 17.09.2010, directing 

the Respondents to amend the circular memo dated 17.09.2010 in accordance 

with the orders passed by the Hon'ble High Court in the above batch of Writ 

Petitions. The operative portion of the order is reproducedbelow: 

“12.  In view of the above, following orders are passed:- 

(1) Respondents are directed to issue suitable amended memo/circular to the 

field formation to amend the Memo dated 17.9.2010  to read as follows:- 

 

Para I(ii) contained in Memo dated 17.9.2010 shall be deleted.  In that place 

the following shall be inserted (i.e.) para2(i) of the Memo dated 11.2.2011:- 

 

―(i)  The base energy will be the average of any three consecutive months 

during the base period. as per the choice of the consumer and to the 

advantage to the HT consumers.‖ 

 

Further Para I(v)(ii) of Memo dated 17.9.2010 shall be deleted and in 

that place the following shall be inserted (i.e) para 2(ii) of the Memo 

dated 11.2.2011:- 

 

“(ii) The base demand will be the demand recorded in any month during the 

base  period, as opted by the consumer, limited to the sanctioned demand." 

The revised memo/circular should be issued forthwith on receipt of a copy of this order. 

(2)  The Electricity Board shall also keep in mind the direction issued by the 
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first respondent in Suo-moto Proceedings No.1 of 2009, more particularly para 

16(13) and  (16), which  reads as follows:- 

 

“16 After taking into account the submissions made by both the parties, 

the Commission directs as follows:- 

 

(1) to (12) xxx 

 
13)From 1.11.2008, all captive users, whether thermal or wind, shall declare on 

the  first day of every month,  the energy  proposed for captive use for the 

following month, which shall be considered as Band F for the purpose of 

energy quota and demand quota respectively in terms of the memo of TNEB 

dated 17.11.2008; the energy so declared shall roughly  be the monthly average 

generation;" 

(14) and (1 5) xxx 

(16) if a consumer opts out of wheeling agreement and becomes an 

ordinary consumer, A and E referred in the memo dated 1711.2008 shall 

be deemed to be the base energy and base demand." 

and it will be implemented as may be applicable to the individual HT 

consumers as in para 4.4 of the order dated 7.9.2010 issued by Tamil 

Nadu Electricity Regulatory Commission. 

3.  Insofar as the implementation of the memo/circular dated  17.9.2010 is 

concerned, each one of the petitioners have filed individual petitions 

challenging the same. In W.P.No.23166 of 2010 the Memo dated 17.9.2010 

was stayed on 8.10.2010. In another W.P.No.22392 of 2010 the consequential 

fixation of base energy and base demand was challenged and it was stayed 

by this court on 30.9.2010. In effect the respondent authorities were 

restrained from proceedings in terms of Memo dated 17.9.2010 and that was 

clarifiedafter the Minutes of the Meeting consequent to the meeting 

with the Hon’bleDeputy Chief Minister of State and the revised Memo/Circular 

has been issued on 11.2.2011.  This clarification will ensure to the benefit of 

the petitioners. 
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 In view of the above, the respondent authorities are not entitled to 

demand the penalty  insofar as the base energy and base demand is 

concerned on the basis of the memo/circular dated 17.9.2010 as the same is 

modified and clarified by the subsequent memo dated 11.2.2011. The meeting 

of the two consumer association with the Hon'ble Deputy Chief Minister of the 

State was to settle all issues relating to fixation of base energy and base 

demand which has been bothering both the department and HT Consumers 

for quite sometime. Hence, the effect of the revised memo dated 17.9.2010 

(ie.) to say the amended version, the levy of penalty based on old memo dated 

17.9.2010 will have to be set aside. 

 

The Tamil Nadu Generation & Distribution Corporation Ltd., Technical 

Branch, represented by the Chief Engineer/Commercial or the third respondent as 

the case may be are directed to issue the revised memo/circular in accordance with 

the order passed by this Court to the field formation for the implementation 

as ordered by this Court. 

 

 In view of the direction issued by this Court with regard to clarification to be 

issued, all demands raised with regard to base demand and base energy which 

is challenged in the individual writ petitions on and after 17.9.2010 are set aside. 

The penalty for exceeding base energy and base demand which is demanded in the 

bills are set aside and the respondents are directed to work out the claim, if any, in 

accordance with the revised circular to be issued. 

 

4.13. That being the so as laid down by this Commission and despite the order 

of  the Learned Single Judge made in the above writ petition was in force 

(now set aside not on merits but on the alternative remedy) the 3 rd 

respondent vide Lr. No. SE /CEDC /N/AEE/GL/F. Power Cut/D.1175/2013 dt30-

09-2013 intimated the petitioner that the Government of Tamil Nadu have 
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announced 20% power cut on Demand and Energy and 90% power cut 

during peak hours for all HT Industrial and Commercial Services with effect 

from 01-10-2013 by which the respondent has fixed the quota demand and 

quota energy after adjusting the wind power of the petitioner deviating from the 

proceedings dt 26-02-2012 contrary to and in violation of the dictum laid down 

by this Honb'le Court made in W.P.5308/2012 and consequently 

proceeded to issue the CC Bill for the month of October 2013 levied with 

penalty of Rs.4,37,795.40/ for 729.659 KVA towards exceeding the quota 

demand which are challenged in the writ petition in W.P.31155/2013. 

 

4.14. In a hypothetical case where if the consumer having the very same base 

energy of 8,99,380 units and base demand of 4,476 KVA neither having wind 

mill nor captive power or third party purpose then by applying 20% power 

cut, the consumeris allowed to achieve the entitlement of quota energy of 

7,19,512 units and quota demand of 3580.8 KVA.  Per contra, if the consumer having 

wind mill/captive power then according to the respondent by applying 20% power cut the 

quota energy will be very low after adjusting / reducing the wind mill energy and demand 

from base energy and base evidenced through the impugned letter. 

 

4.15. It is quite arbitrary and unreasonable to fix the constant and fixed TNEB 

quota based on the highest amount of consumption or adjustment of wind energy 

irrespective of the petitioner’s wind generation and consumption which is either 

more flexible and fluctuation or vice versa. 
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4.16. No rationale behind to exercise the option to opt out from wheeling 

agreement so as to treat as ordinary consumer as it is nothing but not only unjust 

enrichment on the part of the Board to corner the petitioner to sell its own energy 

generated through wind mill at the lowest price which will in turn be supplied to the 

petitioner at double the cost and pushing down to discourage from setting up of 

wind mill leading to penal consequences resulted todefeating the doctrine of 

legitimate expectation. 

 

4.17. The impugned proceedings of the 3rd respondent fixing the quota for the 

petitioner only when there is so much generation of electricity through 

captivesourceviz, wind mill but the same yard stick cannot be applied when there is 

low or less  wind generation, that is to say, it varies depending on the wind/nature, 

the quota fixed as per the impugned proceedings cannot be the same at all times 

in so far as the petitioner but vary and depends upon the wind generation and not 

in the hands of the petitioner and thereby the petitioner cannot be forced and 

compelled to go for 3rd  party source when there is no generation of wind energy 

as the petitioner is helping TNEB in the interest of public fully utilizing own 

generated wind mill when restrictive measures are in force. 

4.18. Pursuant to the said Order dated 28.02.2011, the Respondents had 

issued the revised Memo / Circular dated 20.06.2011. It is pertinent tostate 

that the Petitioner was not aware of the revised Circular dated 20.06.2011 

since it is an Internal Memo of the Respondents. The revised Circular dated 

20.06.2011 was not issued to the Petitioner. Further, a perusal of the revised 

Circular dated 20.06.2011 would reveal that it is an Internal Memo issued by 
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the Technical Branch of the Respondents providing the 

methodology/procedure for working out the demand and energy quota. In the 

said revised Circular dated 20.06.2011, it is stated that the base energy wUI 

be the average of any three consecutive months during the base period 

(October 2007 to October 2008), as per the choice of the consumer and to the 

advantage of the HT consumer. Further, it is also stated that the base 

demand will be the demand recorded in any month during the base period 

(October 2007 to October 2008) as opted by the consumer, limited to the 

sanctioned demand. It is submitted that the revised Circular dated 20.06.2011 

does not call upon or require the Petitioner to intimate its willingness for 

fixation of quality as falsely stated in the Counter Affidavit dated 12.11.2019 

filed by the Respondents. Needless to state that the revised Circular dated 

20.06.2011 is an Internal Memo for the purposes of enabling TANGEDCO to 

work out the demand and energy quota applicable to consumers. Therefore, it 

is evident that at no point of time the consumer has been informed by 

TANGEDCO to convey its willingness for fixation of quota (I.e) as per the 

choice of consumer as directed under the Order dated 28.02.2011 of the 

Hon'ble High Court, Madras. In these circumstances, the Respondents had 

determined the energy and demand quota applicable to the Petitioner for 

HTSC NO.1044 vide letter dated 26.02.2012 and the same was immediately 

challenged by the Petitioner by way of W.P.No.5308 of 2012, the details of 

which have been enumerated above.  

4.19. Therefore, it is evident from the above that the Petitioner has been 

disputing the fixation of demand and energy quota by TANGEDCO which is 
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contrary to the order dated 28.02.2011 of the Hon'ble High Court, Madras 

which grants consumers the choice of selecting the month(s) during the base 

period which is/are advantageous to the consumers.  In other words, even the 

choice of selecting the month(s) during the base period which is/are 

advantages to the consumer and as opted by the consumer granted to other 

consumers vide the order dated 28-02-2011 of the Hon’ble High Court, 

Madras has not been extended or provided to the Petitioner herein. If the 

option is granted to the Petitioner, the Petitioner would have chosen February 

2008 (02/2008), March 2008 (03/2008) and April 2008 (04/2008) as the three 

consecutive months for determination of the base energy and November 2007 

(11/2007) as the month for determination of the base demand for the 

Petitioner's HTSC No. 1044 and this is without prejudice to its other 

contentions and reliefs sought for in the present matter, the Petitioner seeks 

for selecting the month(s) during the base period which is/are advantageous 

to the consumer and as opted by the consumer granted to other consumers 

vide the Order dated 28.02.2011 of the Hon'ble High Court, Madras.  

  

5.  Counter Affidavit filed by the 3rd Respondent:- 

 

5.1. The Dispute Resolution Petition was filed based on the order of 

the Hon'ble High Court's order in Writ Appeal.No.2311 of 2012. The 

relevant extract of which reproduced below:- 

“Respondent (M/s.K.C.P. Limited) may approach the 

TNERC with in a period of 4 weeks from the date of receipt of 

this order. Further order to Status Quo as on today shall be 

maintained by the appellant for a period of four weeks. It is made 
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clear that this court has not gone into the Merits and contentions 

raised by the appellant as well as the respondent and it is for the 

TNERC to decide each and every issue involved in this Dispute 

Resolution Appeal." 

 

5.2. The Government of  Tamil  Nadu has implemented Restriction 

and Control measures on the usage of electricity to all 

Industrialconsumers in the State under Regulation 38 of the Tamil Nadu 

Electricity Distribution Code. Based on the order of the Government, a notice 

dated: 01.11.2008 was communicated to all HT consumers containing 

instructions for Power cut. The important features of Restriction & Control 

measures were as follows (extract): 

“1. HT SERVICES 

a. The cut of 40% is on the base demand and energy for HT industrial and 

commercial services. 

b. The base energy consumption for HT services will be the average of any 

three consecutive months advantageous to the consumer between the billing period from 

October 2007 to September 2008 

c. The base demand will be the highest maximum demand registered in any 

month during the period from October 2007 to September 2008" 

Illustration for the above paragraph:- 

A). Fixation of quota for the normal consumers (ie) who did not wheeled power from CPP..- 

 
I)Fixing of demand quota 

Base demand = 1009.6K VA 

(The Highest demand recorded during the 
period 10/07 to 10/08) 
60% of the base demand (1009.6x60/100)                 = 605.76 KVA 
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The demand quota                                                                 = 605.76 KVA 

During the Evening Peak Hour (18. 00hrs to 22. 00hrs) 

quota fixed on 5% of the demand quota fixed 

for lighting and security purposes 

Evening peak Hr demand quota (605.76 x5/100) = 30.288 KVA 

(ii) Fixing of energy quota :- 

Base Energy       = 638123 units 

(The highest consecutive three -months average 

during the period 10/07 t o 10/08) 

60% of the base energy (638123x60/100                           = 382874 Units 

The energy quota                                                                  =382874 Units 
 

During the Evening Peak Hour(18.00hrs to 22.00hrs) 

quota fixed on 5% of the energy quota fixed 

Evening peak Hr energyquota (382874x5/100)  = 19144 units. 
 

5.3. Pursuant to the representation from various HT consumersthose who 

are partially use TANGEDCO's energy requesting fixation of quotaasaggregate 

total of 60% of their TNEB supply and 100% of the power received from CPPs. 

The memo was issued on 01.11.2008 in connection with fixing the demand and 

energy quota for the HT consumers partially using power from CPPs as stated 

below: 

 
“Fixing of Energy quota:- 
(i) Monthly base energy consumption as illustrated }  
in working instructions dated 1.11.2008.              }  A 

(ii) In that the actual energy supplied (monthly          } 
average) for the above three months average      } 
by the CPP                                                                      }  B 
 
(iii) The actual energy availed by consumer from      } 
      TNEB                                                                }    A – B = C    
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(iv)       60% energy on C(Cx60/100)                     = D 

(v)       The quota fixed for energy                                = B + D 

Fixing of Demand quota:- 

(i) The base demand consumption as illustrated        } 
in working instructions dated 1.11.2008. }   E 
(ii) In that the calculated demand supplied               } 
for the Energy for the month by CPP                   } F 
 
 
          Energy supplied by CPP in a month 
F  =   -------------------------------------------------------   
          No. of days in the month x 24 hours x P.F. 0.95 
(iii) The actual demand availed by consumer from TNEB     }   E – F = G 
 
(iv) 60% demand of G(G x 60/100)                                  =  H 
 
(v) The demand quota fixed                                            =  F + H 

 
 
       (Calculation of demand supplied by generator may be worked out on 

par with calculation made for wheeling of power to the captive 

consumers as communicated in CE/PPP memo. dated 6.11.2007 and 

subsequent amendment thereof)‖.  

 

5.4. The above memo had not been adopted with regard to fixation  in 

respect of wind energy captive users at the time of introduction.  Hence, 

the wind energy captive users have challenged the above order by way of filing 

Writ Petitions vide W.P.Nos.12448 etc at Hon'ble High Court of Madras by 

praying to  re-fix their demand and energy quota on par with the CPP users.  

Consequent to the order of Hon'ble High Court of Madras, the State 

Commission init iated a Suo—Motu Proceedings No.1 of 2009 dt.28.10.2009 

regarding the fixation of quota for wind energy captive users on par with CPP 

users and the State Electricity Regulatory Commission has recognized and 



23 
 
 
 

approved the formula contained in theRespondent's Memo dt.17.11.2008 for 

refixing the demand and energy quota for the period from 12/2008 to 10/2009 and 

from 01.11.2009 all captive users, whether thermal or wind shall declare on the 

first day of every month, the energy proposed for captive use for the following 

month, which shall be considered as B and F for the purpose of fixing energy 

quota and demand quota respectively in the formula of the TNEB dt: 

17.11.2008.The energy so declared shall roughly be the monthly average 

generation.   Further, from 01.11.09, the peak hour power generation shall be 

eligible for peak hour utilization for every month subject to the limit of one-twelfth 

of annual peak hour generation. In this connection, the illustration with regard to 

quota fixation is furnished below:  As per order 17.11.2008 quota fixed:- 

Fixing of Energy Quota :- 
(i) Monthly base energy 
consumption as illustrated 
working instructions dated 
1.11.2008.  [05/08 to 07/08] 
 

899380 Units         A 

(ii) In that the actual energy 
supplied (monthly average) for 
the above three months 
average by the CPP 

878879 Units         B 

(iii) The actual energy to be 
availed by consumer from 
TNEB (A-B) 

20501 Units           C 

(iv) 80% energy on C 16401 Units            D 

(v) The quota fixed for energy 
     (B + D) 

878879 Units +16401 Units 

 

Fixing of Demand Quota :- 
(i) The base demand 
consumption as illustrated 
working instructions dated 
1.11.2008.  [11/2007] 

4250 KVA         E 

(ii) In that the calculated 
demand supplied for the Energy 
for the month by CPP 

1273 KVA         F 
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(iii) The actual demand availed 
by consumer from TNEB (E-F) 

2977 KVA        G 

(iv) 80% Demand on G 2382 KVA        H 

(v) The quota fixed for energy 
     (F + H) 

1273 KVA + 2382 KVA 

 

5.5.The petitioner is having 3 windmill for the capacity of 1250 KW from 

September 2006 and therefore the quota shall be fixed as per the TNERC 

suomotoorder dated 28.10.2009 by terms of memo dated 17.11.2008 which was 

approved and recognized by the State Commission in the said order dated 

28.10.2009. 

 

5.6. In continuation to the above the Commission has ordered in MP Nos.6, 9and 

17 and DRP No.9 of 2010 dated 07.09.2010 as reproduced below: 

"4.6 To summarise, the present order enables a consumer to 

consume the power up to the sanctioned demand including the 

TNEB demand quota and procurement of power from captive 

sources and third party sources as well. Procurement of power 

by a consumer through open access is protected by the Electricity 

Act, 2003. The role of the licensee is limited to that of a carrier. 

Procurement through Open Access will be treated as an 

additionality. The ceiling, up to which the consumer can utilize 

power including the TNEB quota demand, captive power and third 

party purchase, would be the sanctioned demand----" 

 From the said order, it could be observed that the petitioner can reach 

up to sanctioned demand. 

 

5.7. In continuation to the above, the Chief Engineer Commercial had issued 

necessary instructions to fix the demand quota and energy quota in respect of the 

captive and third party sources consumers vide Memo.No.CE 
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/Comml/EE/DSM/AEE1/ F.Power cut/D. 358/10, Dt.17.09.10.  Pursuant to the 

above, M/s. Indian Wind Power Association filed a petition vide I.A.No.1 of 

2010 in M.P.No.45 of 2010 before State Commission to grant interim stay of the 

operation of the above aforesaid memo dt.17.09.2010 issued by the Chief Engineer 

/ Commercial. As such, the Commission had issued common interim order 

on 06.12.2010 as follows. 

           "Petition admitted. Four weeks time granted to TNEB for filling 

counter and at the end of the four weeks the cases will be listed 

for arguments. The Commission prima facie does not find 

adequate grounds to stay the memo of TNEB dated 

17.09.2010.The TNEB is permitted to raise demand and 

energy charges for the excess consumption based on the 

terms of the impugned memo. Realization of the bill for the excess 

consumption based on the impugned memo dated 17.09.2010 shall 

be kept in abeyance till disposal of the petition." 

5.8. In the meantime, Minutes of the meeting convened by the Hon’ble Deputy Chief 

Minister of Tamil Nadu with the Confederation of Industries (CII)/SIMA on 27.01.2011 at 11.00 

AM in the Conference Hall at New Secretariat, Chennai and the following decision were taken in 

connection with fixing of demand and energy quota as follows. 

(i) The base energy will be the average of any three consecutive 

months during the base period, as per the choice of the consumer and to the 

advantage to the HT consumers. 

(ii) The base demand will be the demand recorded in any month 

during the base period, as opted by the consumer, limited to the sanctioned 

demand. 

(iii). The base demand and base energy may be modified only 

based on the written request of the consumer. However the instructions issued for 

fixing of quota in this Office Memo.No.CE/ Comml/ EE/ DSM/AEE/.Power 

cut/D.358/10, dt.17.09.2010 remain unaltered. 

 



26 
 
 
 

5.9.  TANGEDCO had issued necessary instructions to fix the demand quota 

and energy quota in respect of the captive consumers vide Memo. No. CE /Comml /EE /DSM/ 

AEE/ F.R&C/ D.56/ 11, dt.11.02.2011 and necessary billing procedure had been issued vide 

Circular. Memo.CFC/GL /DFC/REV/ AS.3/ D.NO.04/ 11 dt .14.02.2011 by the Chief Financial 

Controller/TANGEDCO. 

 

5.10. In the meantime many consumers have filed writ petitions in Hon'ble High Court seeking 

remedy against Memo.No.CE /Comml / EE/DSM/AEE1/F.Power cut/D.358/10, Dt.17.09.10. The 

Hon'ble High Court of Madras had issued common order in W:P No.23166 of 2010 that the 

effect of the order dt.11.02.2011 by TANGEDCO is from 17.09.2010 retrospectively. Pursuant to the 

above, the Commission had issued final and common order in connection with I.A.No.1 

of 2010 in M.P.No.43 of 2010 filed by the Tamil Nadu Electricity Consumer 

Association, I.A.No.1 & 2 of 2010 in M.P.No.44 of 2010 filed by the Southern India Mills 

Association and I.A.No.1 of 2010 in M.P.No.45 of 2010 filed by the Indian Wind Power 

Association on 25.04.2011 as follows. 

“We record the order of the Hon'ble High Court of 

Madras. In this regard the Commission would like to refer to 

the minutes of the meeting convened by the Hon'ble 

Deputy Chief Minister with the Confederation of Indian 

Industries (CII) / SIMA etc., on 27-1-2011.Para 3.0 (ii) deals 

with fixation of demand and energy quota which permitted 

consumers to opt for any three consecutive months 

favourable to the consumer for calculation of base energy. The 

formula communicated by the TNEB in their earlier memo dated 

1-11-2008 and 17-11-2008 were approved by the 

commission in order in M.P.No.42 of 2008 dated 28-11-2008 

and S.M.P.No.1 of 2009 dated 28-10-2009. The formula 

communicated by the TNEB on 11-2-2011 modified the formula 

contained in the circular of TNEB dated 1-11-2008 and therefore 

the amended formula should have been submitted to the 
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Commission for approval. 

This was not done. Nor was this brought to the notice of 

the High Court. The TNEB should have explained to the Hon'ble 

Deputy Chief Minister that the amended formula should be 

submitted to the TNERC for approval. This was also not done 

by the TNEB." 

The TNEB has clarified in their memo dated 11-2-

2011 that the amended formula for computation of base 

energy and base demand would have prospective effect i.e. 

from 11-2-2011. The High Court has directed that the benefit of 

the revised quota should be given to the consumers from 17-

9-2010. The High Court has indicated that the bills will have 

to be re-worked from 17-9-2010, the date on which the TNEB 

issued a memo on the basis of 7-9-2010 order of the Commission. 

M.P.No.43 of 2010, M.P.No.44 of 2010 and 

M.P.No.45 of 2010 are disposed of with the above 

observation. Consequently, the common interim order dated 6-

12-2010 made in the above interim applications is withdrawn and 

interim applications are dismissed." 

 
5.11. Based on the above, revised instructions has been issued by the 

TANGEDCO vide Memo. No.CE/ Comml/EE/ DSM/AEE1/ F.Power cut/D.243/ 

11 dated 20.06.2011. 

 

5.12. As per the order of the Hon'ble High court on 23.2.2011, the revised circular 

memodated 20.6.2011 issued by the TANGEDCO, wherein, the H.T. consumer 

has to intimate their willingness for fixation of quota. The petitioner has not 

intimated their willingness and hence quota was fixed as per memo dated 

20.6.2011 and intimated to the petitioner vide letter dated 26.2.2012. 
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5.13.   Consequent on increasing of power cut from 20% to 40% with effect 

from 27.2.2011, the TANGEDCO portion of energy quota is 12301 units and 

demand quota is 1921.60 KVA and the excess energy and demand charges 

shall be applicable if they draw power more than TNEB quota. 

 

5.14. The main contention of the petitioner is to fix a quota on Base Energy 

and Base Demand without deducting the supplied Wind Energy and 

supplied Wind Demand. The petitioner can treat as prayed for if they opt out 

of energy wheeling agreement as directed by TNERC in suomoto order 

dated 28.10.2009 vide 16(16) "if a consumer opts out of wheeling agreement 

and becomes an ordinary consumer, A and E referred in the memo dated 

17.11.2008 shall be deemed to be the base energy and base demand. But 

the petitioner is having windmill and generating energy and adjusting in the 

petitioners H.T. Bill month wise in accordance with State Commission's 

order from time to time. The contention of the petitioner is against the order of 

the Commission and Hon'ble High Court order dated 23.2.2011. If the prayer 

is considered, the TANGEDCO will put to immense hardship and 

irreparable loss and it will mislead to other High Tension Consumers. 

The petitioner is liable to pay Rs.1,31,35,935/- towards the excess demand 

and excess energy charges for the period from 04/2012 to 06/2015. Hence, 

the above petition is not sustainable.  

 

5.15. The Appellant has no prima facie case to further pursue the above 

Dispute Resolution petition. Therefore, the petitioner is not entitled to any 
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relief as prayed for in the above petition. The balance of convenience is 

clearly in favour of the respondents herein. Hence, considering all the above 

and more particularly the Commission order dated. 28.10.2009, 

dated.7.09.2010 in M.P.No.39 of 2010 and Hon'ble High Court order in W.P 

No.23166 of 2010 and batch etc., dated. 23.02.2011. 

 

5.16. The above petition is liable to be dismissed. By dismissing the same, 

no prejudice will be caused to the petitioner as the impugned order has been 

passed in accordance with law and in the manner known law. 

 

6.   Interlocutory filed on behalf of the petitioner:- 

  

6.1. The Petitioner had challenged the fixation of demand and energy quota 

vide letter dated 26.02.2012 of the 3rd Respondent in respect of HTSC 

No.1044 belonging to the Petitioner by way of W.P.No. 5308 of 2012. 

The said W.P.No.5308 of 2012 was allowed vide Order dated 24.07.2012 of 

the Hon'bleHigh Court, Madras. Aggrieved by the Order dated 24.07.2012, the 

Respondents had preferred W.A.No.2311 of 2012. By the Order dated 

10.07.2014, the said W.A.No.2311 of 2012 was dismissed by setting aside 

the Order 24.07.2012 passed in W.P.No.5308 of 2012 and granting liberty to 

the Petitioner herein to approach the this Commission within a period of four 

weeks. 

 

6.2. In the Counter Affidavit dated 12.11.2019 filed by the 3rd Respondent, the 3rd 

Respondent has referred to the Order dated 28.02.2011 of the Hon'ble High 
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Court, Madras, in a batch of Writ Petitions, the relevant portion of which is 

extracted below: 

12. In view of the above, following orders are passed: 

 

(1) Respondents are directed to issue suitable amended memo/circular to 

the field formation to amend the Memo dated 17.9.2010 to read as follows: 

 

Para 1(ii) in Memo dated 17.9.2010 shall be deleted. In that place the  

folIowing shall be inserted (i.e.) para 2(i) of the Memo dated 11.2.2011: 

 

(i) The base energy will be the average of any three consecutive months during 

the base period, as per the choice of the consumer and to the advantage to 

the HT consumers. 

Further Para 1(v) (ii) of Memo dated 17.9.20 10 shall be deleted and in that 

place the following shall be inserted (i.e.) para 2(ii) of the Memo dated 

11.2.2011: 

(ii) The base demand will be the demand recorded in any month during the 

base period, as opted by the consumer, limited to the sanctioned demand. 

The revised memo/circular should be issued forthwith on receipt of a copy of this 

order. 

(2) The Electricity Board shall also keep in mind the direction issued by the first 

Respondent in Suo-moto Proceedings No. I of 2009, more particularly 

para16(13) and (16), which reads as follows: 

16. After taking into account the submissions made by both the 

parties, the Commission directs as follows: 

(1) to (12) xxx 

(13) From 1.11.2008, all captive users, whether thermal or wind, 

shall declare on the first day of every month, the energy 

proposed for captive u se  f o r  t h e  fo l l o w in g  mo n t h ,  
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w h ich  sh a l l  b e  co n s id e re d  a s  B  a n d  F  f o r  t h e  

purpose of energy quota and demand quota respectively in 

terms of the memo of TNEB dated 17.11.2008; the energy so 

declared shall roughly be the monthly average generation; 

(14) and (15) xxx  

(16) If a consumer opts out of wheeling agreement and 

becomes an ordinary consumer, A and E referred in the memo 

dated 17.11.2008 shall be deemed to be the base energy and 

base demand and it will be implemented as may be applicable to 

the individual HT consumers as amended in para4.4 of the order 

dated 7.9.2010 issued by Tamil Nadu Electricity Regulatory  

Commission.” 

 

6.3. Insofar as the implementation of the memo/circular dated 17.9.2010 is 

concerned each one of the Petitioners have filed individual writ petitions 

challenging the same. In W.P. No. 23166 of 2010 the Memo dated 17.9.2010 

was stayed on 8.10.2010. In another W.P. No. 22392 of 2010 the consequential 

fixation of base energy and base demand was challenged and it was stayed 

by this Court on 30.9.2010. In effect the Respondent authorities were restrained 

from proceedings in terms of Memo dated 17.9.2010 and that was clarified after 

the Minutes of the Meeting consequent to the meeting with the Hon'ble Deputy 

Chief Minister of State and the revised Memo/Circular has been issued on 

11.2.2011. This clarification will ensure to the benefit of the Petitioners. 

 

6.4. In view of the above, the Respondent authorities are not entitled to 

demand the penalty insofar as the base energy and base demand is 

concerned on the basis of the memo/circular dated 17.9.2010 as the same is 
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modified and clarified by the subsequent memo dated 11.2.2011. The 

meeting of the two consumer association with the Hon'ble Deputy Chief 

Minister of the State was to settle all issues relating to fixation of base 

energy and base demand which has been bothering both the department 

and HT Consumers for quite sometime. Hence, the effect of the revised 

memo dated 17.9.2010 (i.e.) to say the amended version is that the levy of 

penalty based on old memo dated 17.9.2010 will have to be set aside. 

 

6.5. The Tamil Nadu Generation and Distribution Corporation Ltd., Technical 

Branch, represented by the Chief Engineer/Commercial or the third 

Respondent as the case may be are directed to issue the revised 

memo/circular in accordance with the order passed by this Court to the 

field formation for the implementation as ordered by this Court. 

 

6.6. In view of the direction issued by this Court with regard to clarification 

to be issued, all demands raised with regard to base demand and base energy 

which is challenged in the individual writ petitions on and after 17.9.2010 

are set aside. The penalty for exceeding base energy and base demand 

which is demanded in the bills are set aside and the Respondents are directed 

to work out the claim, if any, in accordance with the revised circular to be 

issued. 

 

6.7. All the 50 writ petitions stands ordered as above, No costs. Consequently, 

connected  miscellaneous petitions are closed. 
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6.8.     From the above, it is evident that the Hon’ble High Court, Madras, with regard to 

the fixation of demand and energy quota has stated as follows: 

(a) The base energy will be the average of any three consecutive months during the 

base period as per the choice of the consumer and to the advantage of the  HT 

consumer. 

(b) The base demand will be the demand recorded in any month during 

the base period, as opted by the consumer, limited to the sanctioned demand 

(c ) If a consumer opts out of wheeling agreement and becomes an ordinary 

consumer. A and E referred in the Memo dated 17.11.2018 shall be deemed to be 

the base energy and base demand. 

 

6.9.   As per the Order dated 28.02.2011 of the Hon'bleHigh Court, Madras. the 

Respondents were directed to issue the revised Memo / Circular in accordance with the 

said Order dated 28.02.2011 to the fie formation for implementation as ordered by the 

Hon'ble High Court, Madras Pursuant to the said Order dated 28.02.2011, the 

Respondents had issued if revised Memo/Circular dated 20.06.2011. 

 

6.10. The Petitioner was not aware of the revised circular dated 20-6-2011 since it 

is an Internal Memo of the Respondents.  The revised Circular dated 20-6-2011 

was not issued to the Petitioner. 

 

6.11. In the said revised Circular dated 20-6-2011 it is stated that the base energy 

will be the average of any three consecutive months during the base period 
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(October 2007 to October 2008), as per the choice of the consumer and to the 

advantage of the HT consumer.  Further, it is also stated that the base demand will 

be demand recorded in any month during the base period (October 2007 to 

October 2008) as opted by the consumer, limited to the sanctioned demand. 

 

6.12. The revised Circular dated 20-6-2011 does not call upon or require the 

Petitioner to intimate its willingness for fixation of quality as falsely stated in the 

Counter Affidavit dated 12-11-2019 filed by the Respondents. 

 

6.13. In these circumstances the Respondents had determined the energy and 

demand quota applicable to the Petitioner for HTSC No.1044 vide letter dated 20-6-

2011 and the same was immediately challenged by the Petitioner by way of 

W.P.No.5308 of 2012, the details of which have been enumerated above. 

 

6.14. The Petitioner has been disputing the fixation of demand and energy 

quota by TANGEDCO which is contrary to the Order dated 28.02.2011 

of the Hon ’ble High Court, Madras which grants consumers the choice 

of selecting the month(s) during the base period which is/are 

advantageous to the consumers.  In other words,  even the choice of  

select ing month(s) during the base period which is/are advantageous to the 

consumer and as opted by the consumer granted to other consumer vide the 

Order dated 28.02.2011 of the Hon'ble High Court, Madras, has not been 

extended or provided to the Petitioner herein. If the option is granted to 

the Petitioner would have chosen February 2008 (02/2008), Marc 2D08 
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(03/2008) and April 2008 (04/2008) as the three consecutive months for 

determination of the base energy and November 2007 (11/2007) as the 

month for determination of the base demand for the Petitioner's HTSC No. 

1044. 

 

6.15. In the light of the statements contained in the Counter Affidavit dt. 

12.11.20' filed by the 3rd Respondent in the present matter, it has now become 

necessary for the Petitioner to seek for the rights granted under the Order 

28.02.2011 of the Hon’bleHigh Court, Madras, to all consumers. Accordingly 

and without prejudice to its other contentions and reliefs sought for in the 

present matter, the Petitioner seeks for  select ing the month(s)  dur ing the 

base per iod which is /are  advantageous to the consumer and as opted 

by the consumer granted to other consumers vide the Order dated 28.02.2011 

of the Hon'ble High Court, Madras. 

 

7. Counter Affidavit filed by the 3rd Respondent against the 

interlocutory application filed by the Petitioner: 

        In the counter affidavit filed by the 3 rd Respondent on 12-11-2019, it 

has been stated as follows:- 

           The respondent apart from reiterating the submissions in the 

counter affidavit have made the following submissions in the counter 

affidavit to the I.A. filed by the petitioner.  

7.1. The Petitioner’s averment in Para No.6 of the Interlocutory 

application that, the petitioner was not aware of the above said Revised 
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Circular dated 20-6-2011 is false due to the following reasons: 

(a) In the Para No.11 of the Counter Affidavit filed by TANGEDCO in 

W.P.No.5308 of 2012 in the Hon’ble  High Court of Madras, it has 

been mentioned that the petitioner had not intimated their 

willingness for fixing of Quota. 

(b) In Para No.5 of Writ Appeal No.2311 of 2012 filed by TANGEDCO 

in Hon’ble High Court of Madras, it has been mentioned that, the 

Writ Petition had not chosen to intimate their willingness and stated 

that Quota was fixed as per the existing procedures in voque and 

intimated to the consumer vide letter dated 26-2-2012. 

(c) In Para No.11 of Counter Affidavit in D.R.P.No.78 of 2014 at 

Hon’ble TNERC filed by TANGEDCO on 12-11-2019, it has been 

mentioned about non-intimation of the willingness by the consumer 

for fixation of Quota. 

7.2. The prayer of the petitioner in DRP No.78 of 2014 and IA No.1 of 

2020 in DRP No.78 of 2014 is that TANGEDCO has not given the chance 

to the Petitioner to provide option to select the months during the base 

period is baseless.  The petitioner has not utilized the opportunities and 

after a lapse of 9 years they pray to exercise their option to select the 

months in the base period for fixation of quota.  Having failed to avail the 

opportunities, the petitioner is not entitled to any relief inasmuch as the 

same is beyond the period of limitation and also hit by delay and laches, 

otherwise it will unsettle the settled position. 

7.3. The contention of the petitioner raised in this I.A. in DRP.No.78 of 

2014 amending their prayer in DRP No.78 of 2014 seems to be traverse 

herein. 

7.4 The Commission may be pleased to dismiss the Interlocutory 
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Petition and as well as the Dispute Resolution Petition, as devoid of 

merits. 

 
8. Findings of the Commission:- 
 
 The prayer in this petition relates to fixation of demand and energy quota 

during the period when Restriction and Control measures were in force by changing 

the said quota already fixed.  The brief facts leading to the filing of this petition is 

briefly stated as follows:- 

8.1. The petitioner (M/s. KCP Limited, Chennai-19) filed a Writ Petition No.5308 

of 2012 before the Hon’ble High Court of Madras with a prayer to quash the 

Superintending Engineer/Chennai North EDC’s 

Lr.No.SE/CEDC/N/AEE/GL/F.Power cut/D.313/2012, dated 26-02-2012 and re-fix 

the Quota Energy of 5,39,628 units and Quota Demand of 2685.6 KVA as against 

the Base Energy of 8,99,380 Units and Base Demand of 4476 KVA respectively 

applying the 40% power cut without adjusting the wind mill  energy and demand. 

The Hon’ble High Court by its order dated 24-07-2012, set aside the impugned 

order of the third respondent with the direction to the respondent to fix the Quota as 

sought for by the petitioner in that petition.   

 

8.2. The respondents had filed an appeal against the said order in the Writ 

Petition in Writ Appeal No. 2311 of 2012 and which came to be disposed of by the 

Division Bench of the Hon’ble High Court of Madras on 10-07-2014 by setting aside 

the order dated 24-07-2012 passed in the above said W.P. No. 5308 of 2012 with a 

liberty to M/s. KCP Limited to approach the TNERC within a period of 4 weeks.   
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8.3. Pursuant to the above order of the Hon’ble High Court in W.A. No.2311 of 

2012, the petitioner (M/s. KCP Ltd.) filed this petition before this Commission and 

numbered as D.R.P. No. 78 of 2014 with a prayer to fix the Quota under anyone of 

the two options (i) or (ii) as mentioned hereunder, or to exercise its 3rd option as 

prayed in I.A. No. 1 of 2020 – and quash the 3rd respondent’s letter dated                      

26-02-2012.  The first two prayers are as follows:- 

(i) to direct respondents to fix the Quota Energy of 5,39,628 units and 2686.6 

KVA as against the Base Energy of 8,99,380 units and Base Demand of 

4476 KVA respectively to consume by the petitioner by applying 40% power 

cut without adjusting wind mill energy and demand and pass any other 

orders as the Commission deems fit and proper; 

(ii) to declare that the TNEB Quota Energy and Quota Demand fixed cannot 

and shall not be a constant or fixed one as it applies only when there is 

generation and consumption of 8,78,889 units by the petitioner through wind 

mills as it varies depending on the wind generation and consequently direct 

the respondents to fix the quota energy and quota demand to the petitioner 

based on the generation through wind mills so as to avoid levy of penalty.    

 

8.4. The petitioner has also filed an I.A. in I.A. No.1 of 2020 in the above D.R.P. 

No. 78 of 2014 with the following prayer, namely:- 

―to re-fix the demand and energy quota applicable to the petitioner’s HTSC 

No.1044 strictly in accordance with the Order dated 28.02.2011 in  

W.P.No.23166 of 2010 and other cases passed by the High Court, 

Madras by permitting the Petitioner to choose any three consecutive 
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months during the base period, as per the choice of the Petitioner and 

to the advantage of the Petitioner for determining the base energy and 

the demand recorded in any month during the base period, as opted by 

the Petitioner but limited to the sanctioned demand for determining the 

base demand‖ 

8.5. Initially, while issuing orders in the Memo dated 01-11-2008 while arriving 

the Base Energy and Base Demand, there was no segregation of TNEB power 

consumed by a consumer and the power consumed from captive power plant or 

third party supply through open access.  The power cut has been made on the total 

base energy (i.e. TNEB supply as well as captive consumption or third party open 

access consumption) of the consumer.  The term ―base energy‖ has been defined 

in the Memo dated 01-11-2008 that it is the average of any three consecutive 

months advantageous to the consumer between the billing period from October 

2007 to October 2008.  The term ―base demand‖ would mean the highest maximum 

demand registered in any month during the period from October 2007 to October 

2008.  Subsequently, based on the discussion in the meeting with the then Hon’ble 

Deputy Chief Minister, the said terms were modified as follows:- 

“The Base Energy the average of any three consecutive months during the 
base period as per the choice of the consumer and to the advantage to the 
HT consumers”  
 
“The Base Demand will be the demand recorded in any month during the 
base period as opted by the consumer limited to the sanctioned demand.” 
The base period is the months from October 2007 to October 2008 and the 
base period was allowed to be chosen by the consumers themselves at their 
choice.   

 

8.6 Inasmuch as the Consumption of power through open access is the statutory 

right conferred on the consumers, the Commission felt that such power brought in 
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by the consumers through open access is an additionality which can go upto the 

sanctioned demand, cut in power cannot be made on such power and power cut 

can only be imposed on the supply of power by TNEB.  Accordingly, the following 

formula which has been proposed by TNEB in its Memo dated 17-11-2008 has 

been approved by the Commission.  The said formula is as follows:- 

Fixing of Energy Quota:- 
(1) Monthly base energy consumption as 

illustrated in working instructions dated 
01-11-2008 
 

A 

(2) In that the actual energy supplied 
(monthly average) for the three months 
average by the CPP 
 
 

B 

(3) Actual Energy availed by consumer 
from TNEB 

(A-B) = C 
 
 

(4) 60% of energy on (60/100 x  C) 
 

D 

(5) The quota fixed for energy B+D 
 

 
Fixing of Demand Quota: 

(1) The base demand consumption as 
illustrated in working instructions dated 
01-11-2008 
 

E 

(2) In that the demand supplied for the 
energy for the month by CPP 
 

F 

           F=     Energy supplied by CPP in a month 
No. of days in a month x 24 hours x P.F. 0.95 

 

(3) The actual demand availed by 
consumer from TNEB 
 

E-F=G 

(4) 60% of demand of G (i.e.) G x 60/100 H 
 

 Demand Quota Fixed F+H 
 

  xxxxxx 
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 The consumer shall not exceed demand / energy quota fixed for the TNEB 

power for any reasons, either due to outage of generator of their supplier or short 

supply from their supplier, etc. it is their responsibility to monitor this with their 

generator.  The excess demand / energy charges shall be collected as prescribed 

by the Commission for the quota violated.  In addition, the excess energy shall be 

deducted from the coming months quota of TNEB power and quota fixed 

accordingly in the respective month ensuring that quota fixed shall not be exceeded 

by the consumer in any month.   

 

8.7. Subsequently, in its order dated 28-10-2009 in S.M.P. No.1 of 2009 had 

modified the above procedure from the month of 11/2009 whereby every consumer 

consuming power through open access or by his captive power plant should 

declare first day of each month an advance declaration of quantum of power which 

he proposes to bring in, which will roughly be the monthly consumption from third 

party purchaser or his CPPs and it correspond to ―B‖ and ―F‖ of the above formula.  

Therefore, under this procedure, the quota would be as follows:- 

Energy Quota = (TNEB Quota)   D + B ( as declared by the consumer) 
 
Demand Quota= (TNEB Quota)    H + F (as declared by the consumer) 
 
 

8.8. The above changed procedure has created an anomalous situation wherein 

the consumer declares a higher quantum of energy as he proposes to bring in and 

get a higher quota being fixed, without actually bringing in the quantum of power 

declared by him through open access or CPP.  Therefore, subsequently the 

Commission dispensed with the system of advance declaration with effect from                     
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07-09-2010 in M.P. No.6,9 and 17 of 2010 and D.R.P. No. 9 of 2010.  Thus, the 

said system of advance declaration of quantum of energy which a consumer 

proposes to bring in through open access purchase or CPP was in force from                          

28-10-2009 to 07-09-2010.   

 

8.9. The resultant position is that the procedure specified in TNEB Memo dated 

17-11-2008 was reverted back to hold the field.  In the backdrop of the above 

procedure for fixation of Energy Quota and Demand Quota during the period when                   

R & C measures were in force, now let us consider the case of the petitioner and 

his prayers.    

 The first prayer of the petitioner is- 
 

to call for the records relating to the letter of the 3rd  respondent in Lr.No.SE 
/CEDC /N/AEE/GL.F.Powercut/D.313/2012 DT 26-02-2012 and quash the 
same and pass an order in the nature of a direction, directing the 
Respondents to fix the quota energy of  5,39,628 units and 2685.6KVA as 
against the base energy of 8,99,380 units and base demand of 4476 KVA 
respectively to consume by the petitioner by applying 40% power cut 
without adjusting wind mill energy and demand and pass any other 
orders as Commission deems fit and proper. 

 
8.10. The impugned order in this D.R.P. No. 78 of 2014 is the letter issued by the 

third respondent in SE/CEDC/N/AEE/GL/F.Power Cut/D.No.313/2012 dated                                        

26-02-2012 wherein energy and demand quota has been fixed in respect of the 

petitioner’s service connection No.1044 as below:- 

Energy Quota Demand Quota 

Base Energy 899380 Base Demand 4476 

Wind Mill 878879 Wind Mill 11273.33 

TNEB Energy 20501 TNEB Demand 3202.67 

60% Energy 12301 60% Demand 1921.602 

Additional Load 0 Additional Load 0 

Quota 12301 Units Quota 1921.60 KVA 
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8.11. The above fixation of demand and energy quota is in accordance with the 

TNEB Memo dated 17-11-2008.  The said formula has been approved by this 

Commission in S.M.P. No. 1 of 2009 dated 28-10-2009.  The said Memo has also 

been upheld by Hon’ble APTEL in Appeal Nos. 51 and 56 of 2012 dated 12-12-

2012 and allowed to become final.  The petitioner is a HT consumer and he is 

availing power from TNEB and was also drawing wind power through open access.  

The  Base Energy includes both the energy availed from TNEB and wind power 

drawn by him through open access for the purpose of fixing quota, the wind energy 

consumed by the petitioner during the base period has to be deducted from total 

energy consumed by the petitioner in the base period to arrive the actual TNEB 

power consumed by him and 60% of such quantum of TNEB power should be fixed 

as the quota.  The prayer of the petition to fix the quota of 60% on the entire energy 

consumed by the petitioner in the base period and apply 40% of power cut on the 

entire energy consumed by him during the base period (i.e. TNEB Supply as well 

as the wind energy brought in by him through open access ) is against the orders of 

the TNEB Memo dated 17-11-2008 which has also been approved by the 

Commission.   

 

8.12. Agreeing with the above prayer of the petitioner amounts to rewriting the 

approved order of the TNEB and the Commission and would unsettle the settled 

procedure.  Another serious consequence of agreeing with the above prayer of the 

petitioner is that if the wind energy brought in by the petitioner and the TNEB 

supply is clubbed together and 60% quota is fixed thereon, the petitioner will get 

higher quantum of quota than what he is eligible and there will be unequal 
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distribution of TNEB supply to equally placed other consumers and would be 

discriminatory.  Therefore, this Commission is not inclined to accept the above 

prayer of the petitioner.   

 
8.13. The next prayer of the petitioner is as follows:- 

―to issue declaration declaring that the TNEB quota energy and quota 

demand fixed  pursuant to the impugned letter of the 3 rd respondent in 

Lr. No.SE/CEDC/NEE/GL.F.Power cut/D.313/2012 DT 26-02-2012 

cannot and shall not be a constant or fixed one as it applies only 

when there is generation and consumption of 8,78 ,889 units by 

the petitioner through wind mil ls as i t  varies depending on the 

wind generation and consequently direct the respondents to fix 

the quota energy and quota demand to the petitioner based on the 

generation through wind mills so as to avoid levy of penalty‖.  

 

8.14. From the above, it is seen that the contention of the petitioner is that the 

TNEB Energy Quota and the TNEB Demand Quota cannot be and shall not be a 

constant one.  This issue has already been settled by this Commission in its order 

dated 17-09-2010 in M.P. No. 6,7 and 17 of 2010 and D.R.P. No. 9 of 2010.  The 

following observation of this Commission is relevant to quote:- 

4.2. The TNEB has expressed a concern that whereas the share of 
the TNEB in the base demand is a constant figure, the Order of the 
Commission in SMP No.1 of 2009 renders the TNEB component of 
the base demand a variable figure depending on the declaration of 
the captive consumer. There is merit in the contention of the TNEB, 
which needs to be addressed 
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4.3. This can be addressed by fixing the burden on TNEB at a 
constant figure. The TNEB component of the base demand and base 
energy are fixed. Power cut is applied on this component.  
 
4.4. The consumer is at present permitted to utilise power from 
captive sources. The present order would enable a consumer to 
purchase power from third party sources as well. Procurement of 
power by a consumer through Open Access is protected by the 
Electricity Act, 2003. The role of the licensee is limited to that of a 
carrier. Procurement through Open Access will be treated as an 
additionality. The ceiling, upto which a consumer can utilise power 
including the TNEB quota demand, captive power and third party 
purchase would be the sanctioned demand. In such a situation, 
there would be no need for advance declaration by the consumer of 
procurement of captive power as stipulated in SMP No.1 of 2009 or 
procurement of third party power as stipulated in the Interim Order 
dated 17-8-2010. As the TNEB had allowed procurement of power 
upto the sanctioned demand in their communication dated 17-7-
2009 “procedure for allowing third party sale / purchase under 
intra state open access”, there should be no difficulty in allowing the 
consumer to procure power upto the sanctioned demand 
 
4.5. The equivalent demand brought in by the consumer from 
captive and third party sources should be subtracted from the 
maximum demand recorded by the meter of the consumer. Balance 
would be the demand actually supplied by the TNEB. If this figure 
exceeds the quota demand of the TNEB, the consumer would be 
liable to pay excess demand charges at the rates stipulated in the 
order of the Commission in M.P.No.42 of 2008. Similarly, the energy 
purchased from captive and third party sources would be 
subtracted from the total energy consumed by the consumer. The 
balance would be deemed to be the energy actually supplied by the 
TNEB. If this quantum exceeds the energy quota of the TNEB, the 
consumer would be liable to pay excess energy charges at the rates 
stipulated in the order of the Commission in M.P.No.42 of 2008.  
 
4.6. To summarise, the present order enables a consumer to 
consume power upto sanctioned demand including TNEB quota 
demand and procurement of power from captive sources and third 
party sources. The need for advance declaration of the consumer 
for procurement of power through open access is dispensed with for 
the purpose of this order.” 
  

8.15. From the above earlier orders of this Commission, it is clear that the issues 

raised by the petitioner had been examined and decided that the TNEB Energy 
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Quota and TNEB Demand Quota is a constant one.  Therefore, the prayer of the 

petitioner in this regard is rejected:- 

8.16. The next prayer of the petitioner is- 

―to re-fix the demand and energy quota applicable to the petitioner’s HTSC 

No.1044 strictly in accordance with the Order dated 28.02.2011 in  

W.P.No.23166 of 2010 and other cases passed by the High Court, 

Madras by permitting the Petitioner to choose any three consecutive 

months during the base period, as per the choice of the Petitioner and 

to the advantage of the Petitioner for determining the base energy and 

the demand recorded in any month during the base period, as opted by 

the Petitioner but limited to the sanctioned demand for determining the 

base demand‖ 

 

8.17. The petitioner has prayed to refix the Energy and Demand Quota to his HT 

SC No. 1044 in accordance with the order dated 28-02-2011 in W.P. Nos. 23166 of 

2010 of the High Court, Madras.  It may be stated that in Memo dated 11-02-2011, 

TNEB has issued working instructions in CE/COM/EE/DSM/AEE/F.RRC/D.56/2011 

to the effect as follows:- 

“3.  The base demand and base energy may be modified only based on the 
written request of the consumer.  However, the instructions issued for fixing 
the quota to this Office Memo No. CE/Comml./EE/DSM/AEE/Power 
Cut/D.No.358/10 dated 17-09-2010 remain unallowed.” 

 

Citing the above, the Hon’ble High Court, in the said W.P. No.23166 / 2010 has 

inter alia held as follows:- 

“(1) Respondents are directed to issue suitable amended memo/circular 
to the field formation to amend the Memo dated 17-9-2010 as follows:- 
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Para I (ii) contained in Memo dated 17-09-2010 shall be deleted.  In 

that place the following shall be included (i.e.) para 2 (i) of the Memo dated                        
11-02-2011:- 

 
“(i) The base energy will be the average of any three consecutive 
months during the base period, as per the choice of the consumer 
and to the advantage to the HT consumers. 

 
Further Par I (v) (ii) contained in Memo dated 17-09-2010 shall be deleted.  
In that place, the following shall be included as per para 2 (ii) of the Memo 
dated 11-02-2011:- 

  
“(ii) The base demand will be the demand recorded in any month during the 
base period, as opted by the consumer, limited to the sanctioned demand”. 
 

It is also seen from the following observation of the Hon’ble High Court in the 
said case that such choice to fix the base energy and base demand had already 
been provided to the consumers with Memo dated 11-02-2011 itself.   
 
 In view of the above plea, Sri A.Selvendran, learned counsel appearing for 
the respondents Board was directed to get instruction from the Chief Engineer / 
Commercial, Tamil Nadu Generation and Distribution Corporation Ltd., Technical 
Branch.  The said officer is present in court and stated that the Memo dated                     
11-02-2011, more particularly, para 2 gives choice to the consumer to fix the base 
energy and the base demand and this is as per the terms of the Minutes of Meeting 
dated 21-01-2011 referred to above.    
 
 From the above orders of the Hon’ble High Court, it is clear that the Hon’ble 
High Court permitted the consumers to make a choice of the Base Energy and 
Base Demand which is advantageous to them.   
 
 

8.18. The next point that would arise for consideration is from which date such 

option could be exercised.  The decision of this Commission in M.P. No.45 of 2010 

dated 25-04-2011 would be relevant in this regard:- 

“The TNEB has clarified in their memo dated 11-2-2011 that the amended 
formula for computation of base energy and base demand would have 
prospective effect i.e. from 11-2-2011. The High Court has directed that the 
benefit of the revised quota should be given to the consumers from 17-9-
2010. The High Court has indicated that the bills will have to be re-worked 
from 17-9-2010, the date on which the TNEB issued a memo on the basis of 
7-9-2010 order of the Commission.” 
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In view of the above, the petitioner is entitled to exercise his option with 
effect from 17-09-2010.‖ 

 

8.19. It is not clear whether any such choice had been exercised previously by the 

petitioner in this regard.  If no such choice had been exercised by the petitioner, the 

third respondent may obtain the choice of Base Energy and Base Demand from the 

petitioner agrees as per law and rework the Demand and Energy Quota with effect 

from 17-09-2010 and if it is found that the petitioner had exceeded the Quota thus 

fixed, third respondent may raise the excess Demand and Energy charges as per 

law after giving due opportunity of making representation.   

 In the result,- 
 

(1) the petition is dismissed with regard to the prayer of the petitioner to 

apply 40% power cut without adjusting wind mill Energy and Demand 

and to declare that TNEB Quota Energy and TNEB Quota Demand shall 

not be a constant one; and  

(2) the petition is partly allowed to the extent of quashing the 3rd 

respondent’s impugned letter and the 3rd respondent is directed to obtain 

the choice of the petitioner for Base Energy and Base Demand and fix 

the quota afresh with effect from 17-09-2010 and pursue further action in 

accordance with law. 

Ordered accordingly. 

  (Sd........)              (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)                   Chairman 

/True Copy/ 
 

        Secretary 
   Tamil Nadu Electricity  

   Regulatory Commission 


